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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Summary of Complaint

——

This action challenges a final rule promulgated by the Federal Housing Finance

Agency (“FHFA™) when it entered into agreements with the New York State Attorney General

(“NY AG”), the Federal National Mortgage Association (“Fannie Mae™) and the Federal Home

Loan Mortgage Corporation (“Freddie Mac™) that implement a Home Valuation Code of
Conduct (collectively, the “Valuation Rule”). The Valuation Rule prohibits mortgage brokers
from ordering home value appraisals on behalf of their customers, yet does not impose such

restrictions on lenders, their employees, or their affiliates. The Valuation Rule will force

mortgage brokers to rely on lenders and their affiliates to obtain appraisals for their customers,

drastically reducing the ability of brokers to provide consumers with an efficient and cost-



effective means of obtaining a mortgage. By disfavoring mortgage brokers in an attempt to
remedy a perceived industry problem with api)raisals, FHF A will place mortgage brokers at a
significant and permanent competitive disadvantage that will impede competition in the
mortgage lending industry to the detriment of consumers.

2. FHFA, formerly the Office of Federal Housing Enterprise Financial Oversight
(“OFHEO”), promulgated the Valuation Rule in violation of the Administrative Procedure Act
and FHFA’s organic act, the Federal Housing Enterprises Financial Safety and Soundness Act of
1992, as amended. FHFA adopted the Valuation Rule, which de facto regulates the entire
mortgage lending industry, without providing notice or the opportunity for public comment as
required by the rulemaking procedures of the Administrative Procedure Act.

3. The Valuation Rule goes beyond the authority of the Director of the FHFA to
regulate Fannie Maé and Freddie Mac (collectively, the “GSEs”). Moreover, the Valuation Rule
constitutes an improper delegation to NY AG of federal regulatory authority delegated to the
Director of FHFA.

4. The Valuation Rule is arbitrary and capricious. It is contrary to the intent of
Congress, is in direct conflict with regulations, policies, and guidelines regarding appraisal
standards issued by coordinate federal agencies, and does not comport with governing judicial
precedents. The Valuation Rule is not reasonably supported by a satisfactory explanation or
justification, is inconsistent with relevant data regarding the impact of mortgage brokers on the
marketplace, and fails to offer a rational basis for rejecting reasonable alternative approaches.

5. Enforcement of the Valuation Rule will cause irreparable harm to plaintiff and its
members and is contrary to the public interest. The Valuation Rule’s abolition of broker-ordered

appraisals will force mortgage brokers and their customers to rely on lenders and their affiliates



for home value appraisals, disrupting the established business practices of mortgage brokers,
decreasing the efficiency of the marketplace, and increasing the cost to consumers. The
Valuation Rule’s disparate treatment of competitors will place mortgage brokers at a permanent
disadvantage in the marketplace and consequently reduce healthy competition to the detriment of

consumers.

Jurisdiction and Venue

6. The Court has jurisdiction of this matter pursuant to 28 U.S.C. § 1331. This
action arises under the Federal Housing Enterprises Financial Safety and Soundness Act of 1992,
as amended, 12 U.S.C. §§ 4501 et seq. (“FHFA’s Organic Act”), the Administrative Procedure
Act, 5 U.S.C. §§ 551 et seq. (“APA”), and the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and
2202.

7. Plaintiff National Association of Mortgage Brokers, Inc. (“NAMB”) is a not-for-
profit corporation organized under the laws of Florida, with its principal place of business in
McLean, Virginia. NAMB is suing in its individual capacity and as a representative on behalf of
its members.

8. Defendant James B. Lockhart I1I is the Director of FHFA (“Director”). He also
was the director of OFHEO at the time that the agency initiated the challenged Valuation Rule.
OFHEO became FHFA in July 2008 with the passage of the Housing and Economic Recovery
Act 0of 2008, Pub. L. 110-289, 122 Stat. 2654 (2008). The Director is responsible for the
operation of FHFA and the promulgation of rules and regulations by FHFA. He is sued in his
official capacity only.

9. Venue in this Court is proper pursuant to 28 U.S.C. § 1391(b) and (e).



Standing
10. At least one of NAMB’s members has standing to sue in his, her or its own right.
11.  The interests NAMB seeks to protect are germéne to its purpose.
12.  Neither the claim nor the relief requested requires the participation of an

individual NAMB member in this action.

Background

NAMB and Its Members

13.  NAMB is the only national trade association that represents the mortgage broker
industry. NAMB represents the interests of more than 70,000 mortgage broker professionals
located in all 50 states and the District of Columbia. NAMB also represents the interests of
homebuyers and advocates for public policies that serve the mortgage consumer by promoting
competition, facilitating homeownership and ensuring quality service.

14. NAMB is committed to promoting the highest degree of professionalism and
ethical standards for its members. NAMB requires that its members adhere to a professional
code of ethics and best lending practices that foster integrity, professionalism, and confidentiality
when working with consumers.

15. In 2006, NAMB amended its Code of Ethics and Best Lending Practices to
address concerns over undue pressure being placed on appraisers and other settlement service
providers. The revisions specifically prohibit any NAMB member from engaging in or
responding to any pressure or influence from any party seeking to circumvent professional

industry standards, guidelines, rules, or regulations in a mortgage transaction.



16. NAMB provides its members with access to professional education opportunities
and offers rigorous certification programs to recognize members with the highest levels of
professional knowledge and education.

17. NAMB serves the public directly by sponsoring consumer education programs for
current or aspiring homebuyers seeking mortgage loans. To help ensure that the public is well-
served by brokers, NAMB and others in the lending industry sponsor a fraud reporting program
with information and links available on the NAMB website.

18.  Parties acting as mortgage brokers defy simple characterization, but in today’s
market, it can generally be said that a real estate financing professional or entity acts ina
mortgage broker capacity when the professional or entity works with both borrowers and lenders, -
though representing neither, to obtain a mortgage loan. Mortgage brokers add value by
providing goods with quantifiable value, such as a customer base and goodwill, as well as
facilities and services.

19.  Mortgage brokers work with consumers to help them through the complex
mortgage origination process. In addition to ordering appraisals, a broker’s services may include
taking the application; performing a financial and credit evaluation; collecting and completing
documents; working with realtors; ordering title searches and pay-off letters; assisting in
remedying faulty credit reports or title problems; and facilitating loan closings.

20.  Mortgage brokers have helped tens of millions of consumers, including many
low- to moderate-income borrowers, enjoy the benefits of homeownership and provide
consumers with a highly efficient and cost-effective means of obtaining a mortgage that fits the

consumer’s financial goals and circumstances. Mortgage brokers have been a key catalyst in



invigorating competition in the mortgage lending industry, expanding product choice, reducing
marginal prices and serving new customers.

21.  Independent studies have shown that mortgage brokers facilitate competition in
the mortgage marketplace. In 2005, a study conducted by economists at three major universities
concluded that “broker-originated mortgages are less costly to the borrower than lender-
originated mortgages after holding other loan terms and borrower characteristics constant.”

22. A December 2007 study by Professor Morris Kleiner of the University of
Minnesota and Richard Todd of the Federal Reserve Board concluded that “brokers have helped
to shorten the loan process and make it cheaper.” The study also found that when certain state
regulatory burdens were imposed on brokers that impeded brokers’ entry into mortgage markets,
the number of brokers declined, leading to “higher foreclosure rates, and a greater percentage of
high interest-rate mortgages.”

Residential Mortgage Industry

23.  Mortgage markets have evolved rapidly in recent years, as have the roles of
mortgage professionals and entities, who may work in multiple capacities. As noted in the 2007
study by Kleiner and Todd, with the emergence of the “originate to distribute” model of
mortgage financing, under which loans, regardless of originator, are often promptly repackaged,
sold, and securitized, “[T]he actual roles of brokers, loan officers, lenders, and others are not as
rigidly bound and often blur.”

24.  With the prevalence of the “originate to distribute” model of mortgage financing,
originators who in the past may have been distinguishable from mortgage brokers increasingly
function as brokers. Lenders often know at the time of closing that they will quickly sell the

loan. They can calculate how much they will make from the sale of the loan and are less






